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NO COPYRIGHT IN THE TITLE OF A LITER- 
ARY OR DRAMATIC WORK. 





At first blush one would discredit the state- 
nent that there is no copyright in the title to 
a literary or dramatic work, yet it is never- 
theless true, strictly speaking. Titles, how- 
ever, are protected, and infringements en- 
joined on the theory that one may not adopt 
a name for his book or play which is calcu- 
lated to, or is likely to induce the public to 
believe that his is the author’s. It is not 
strictly accurate to call the name of a book 
or play a trade-mark, but the title of a book 
or play is protected in a manner exactly an- 
alogous. 

In the case of Burn v. Leclereq, Fed. Cas. 
1308, there was a contest over the name ‘‘The 
New Magdalen,’’ as applied to a play, the 
complainant complaining that the deposit of 
the title as a step to secure a copyright en- 
titled the name to protection under the copy- 
right acts. Judge Shipley said: ‘‘It must 
not be understood that the court will not pro- 
tect a title in any case. Cases may occur in 
which a title would be protected independent- 
ly of the contents of the book. But they 
would not occur under the copyright laws. 
They would occur under the common law pro- 
visions, which protect the stamp put on goods 
offered for sale, and the protection would be 
analogous to that granted in case of trade- 
marks.’’ The position is very clearly stated 
by Judge Miller, in the case of Robertson v. 
Berry, 50 M. D. 591, 596, 153, where he 
said: ‘‘A publisher or author has either in 
the title of his work or in the applica- 
tion of his name to the work, or in the par- 
ticular marks which designate it, a species of 
property similar to that which a trader has 
in his trade-mark, and may, like a trader, 
claim’ the protection of a court of equity 
against such a use or imitation of the name, 
marks, or designations, as is likely in the 
opinion of the court to be a cause of damage 
to him in respect of that property.”’ In 
Social Register Ass’n v. Howard, 60 Fed. 
Rep. 271, Judge Green said: ‘‘These 





words ‘Social Register’ are clearly selected 
arbitrarily to designate the publication of the 
complainant, and cannot be properly called 
descriptive, in any sense. Hence, the words, 
when chosen, associated together, and ap- 
plied to a list of persons selected at will by 
the compiler, as in the case at bar, become a 
trade-mark, and are entitled to protection as 
such. It is not necessary to cite author- 
ities to sustain this statement. If this 
be so, undoubtedly the complainant is 
entitled to protection from any encroach- 
ment upon its acquired rights to the 
sole use of the terms so employed.’’ 

It sometimes happens when some popular 
novel is dramatized and makes a great hit, 
that burlesques are attempted and the name 
is so advertised as to give prominence to such 
popular play and the public is misled. But 
it must appear that any such use of the name 
of a literary work dramatized means the play 
of the proprietors of such work and no one 
else. It therefore performs the function of a 
trade-mark, as it indicates origin and owner- 
ship. The name can only mean the work of 
the proprietors of the book or play in which 
their rights are exclusive. Having an exclu- 
sive right in the name of such book and play 
and there is an attempt to use it by some one 
else so as to deceive the public into the be- 
lief that such play is being produced at cer- 
tain theaters, when in fact it is not, is a fraud 
and may be enjoined, as was said by Judge 
Coxe in Gannert v. Rupert, 127 Fed. Rep. 


962: ‘*This a trade-mark case pure and 
simple. It is not a case of unfair competi- 
tion. It is founded on a technical, common 


law trade-mark. With this distinction in 
mind it is obvious that many of the proposi- 
tions argued by the defendant are irrelevant. 
For fifteen years the complainant and its pre- 
decessors have published a monthly periodi- 
cal called ‘Comfort.’ Under this name a 
large, lucrative and growing business has 
been established. A person publishing a 
newspaper or a magazine may give it a name 
by which it is known and by which its authen- 
ticity is attested. This name is entitled to 
the same protection as if it were affixed to 
other articles of merchandise. The purchas- 
ing public know it by that name and no other. 
The name is a badge of origin and genuine- 
ness. It is as much a part of the proprietor’s 
property as his counting room or printing 
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press. A rival publisher has no more right 
to appropriate the name of the periodical 
than the individual name of its owner.’’ 

As was said by Judge Bradsford in Bass v. 
Feigenspan, 96 Fed. Rep. 206, ‘‘the lawful 
appropriator and employer of a trade-mark 
has an exclusive right to use and is entitled 
to be effectually secured in the full enjoy- 
ment of that right. If other persons are to 
be permitted to violate that exclusive right on 
the plea that the counterfeit symbol as ap- 
plied in a given case has such accessories as 
to render deception of purchasers improbable 
or even impossible, an element of uncertainty 
and confusion will be introduced which can- 
not fail to encourage fraud and promote liti- 
gation. A sound public policy requires that 
the spurious trade-mark be suppressed, 
whether it is or is not for the time being ac- 
companied by such accessories not constitut- 
ing any part of it as to avoid deception or 
render it unlikely. He who applies the false 
mark has no just ground of complaint if he 
be prevented from further violating the ex- 
clusive right of the lawful employer of the 
genuine symbol, and he certainly should not 
be allowed, at the peril of the latter fraudu- 
lently to experiment in the use of such false 
mark with accessories of varying character 
with the double purpose of filebing the cus- 
tom of a business rival and at the same time 
shielding himself from the consequences of 
the infringement.”’ 


The .use of a trade-mark to which one has 
acquired an exclusive right is restrained both 
on the ground of property and also on the 
further ground that its use by another is a 
fraud both on the original proprietor and the 
public, and this rule applies to literary as 
well as other property. ‘‘Literary property,’’ 
said Lord Justice James in Dicks v. Yates, 
50 L. J. Ch. CN. S.) 809, 815, ‘‘is liable to 
invasion in three modes, and, as I believe, in 
three modes only. ‘The first is, where there 
is an open and avowed trespass, where a pub- 
lisher in this country publishes an unauthor- 
ized edition of a work in which copyright 
exists, or where a man introduced and sells 
in this country a reprint made abroad. That 
is open to piracy. Secondly, another mode 
is when a man, pretending to be the author of 
a book, illegitimately appropriates the fruit 
of previous authors’ literary labor. That is 
literary larceny. Against these two offenses 





the copyright acts afford protection. Thirdly, 
there is another mode which, to my mind, is 
wholly irrespective of and anterior to any 
copyright legislation, and that is where a man 
is selling a work under the name or title of 
another man or another man’s work. That 
is not invasion of copyright. It is a common 
law fraud. It is to be redressed, and is ca- 
pable of being redressed by ordinary common 
law remedies, wholly irrespective of any of 
the conditions or restrictions imposed by the 
copyright acts. Suppose a man were to pub- 
lish a book of cookery, calling it as ‘Soyer’s 
Cookery Book,’ which it is not; or of arith- 
metic, as ‘Colenso’s Arithmetic,’ which it is 
not; or ‘Hemy’s Pianoforte Tutor’ (as in the 
case of Metzler v. Wood, before the court of 
appeal), which it is not; that is a common 
law fraud.’’ There is no distinction between 
dramatic compositions, books or merchandise. 


NOTES OF IMPORTANT DECISIONS. 





ACTION — RIGHT OF DEFENDANT TO PLEAD 
EQUITABLE OWNERSHIP OF THING IN LITIGA- 
TION TO BE IN ANOTHER.—As a general rule a 
plaintiff who has the legal interest in the sub- 
ject matter of the litigation, cannot be defeated 
by showing an equitable ownership of the sub- 
ject matter in a third person. But in the recent 
ease of Harrison’s Administrator v. Northwest- 
ern Mutual Life Insurance Co., 63 Atl. Rep. 321, 
the Supreme Court of Verment offers an excep- 
tion to this rule, to-wit: cases where the suit by 
the legal owner would not bar a suit by the 
equitable owner. In this case it was held that 
the executor of one insured by a policy payable 
to insured’s executors, eic., cannot recover on 
the policy as against the defense of an existing 
valid assignment. This was on a policy of in- 
surance procured by the intestate on his own 
life, payable to his executors, administrators, or 
assigns. It appeared that the intestate procured 
the policy for the purpose on his part of im- 
mediately assigning it without consideration to a 
Mary A. Gleason, who had no insurable interest 
in his life. ‘The policy was assigned accordingly 
in duplicate under seal, executed by both of the 
parties, for an expressed valuable consideration, 
and the policy and one of the assignments de- 
livered to the assignee, who has ever since kept 
the same, the other assignment being sent to the 
defendant company. ‘The intestate paid all the 
renewal premiums during his life. After this 
suit was commenced, the assignee brought suit 
on the policy in her own name as assignee in 
New York, which suit is still pending; and fhe 
suit at bar was not brought at her request nor for 
her benefit, but against her will and interest, on 
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the ground and ciaim that the assignment was 
void, and that therefore she had no interest in 
the avails of the policy. 


After discussing the question whether the as- 
signment of the policy to Mary A. Gleason who 
had no insurable interest in the life of the de- 
ceased, was a wagering policy, and coming to 
the very proper conclusion that it was not, the 
court proceeds to take up defendant’s defense 
that the equitable interest of Mary A. Gleason 
was a bar to the proceedings by the administra- 
tor of the deceased to whom the policy was ex- 
pressly payable. The court said: ‘*But the de- 
fendant says that though the policy is valid, the 
plaintiff ought not to be allowed to recover upon 
itif the assignment is good, for then he would 
have no right to the money if recovered, and no 
right to sue for it without the consent and against 
the will and interest of the assignee, and that 
therefore the defendant has a right to contest the 
plaintiff's title, and to show the assignment good 
and thereby to defeat the action, in order to pro- 
tect itself from the danger of having to pay twice. 
It is true, as a general proposition, that in a suit 
at the common law, a plaintiff who has the legal 
interest in the subject-matter of the litigation, 
cannot be defeated by showing an equitable 
ownership of the entire subject-matter in a third 
person. This proposition is based upon the 
ground that a judgment against the defendant 
will protect him against the claim of the equit- 
able owner. But when it will not protect him, 
he may contest the plaintiff's right to sue by 
Setting up the equitable ownership in defense. 
This is expressly recognized in Hackett v. 
Kendall, 23 Vt. 275. That was an action by the 
bearer, on a promissory note, the equitable in- 
terest in which was in the assignee in bankruptcy 
of one who was the equitable owner of the note 
when it was given, and who sold and delivered it 
to the plaintiff before suit brougbt, without the 
knowledge or consent of the assignee, who never 
knew of the existence of the note till the trial 
below. The court said that the defendant could 
question the right of the plaintiff to sue, for the 
purpose of protecting himself from a subsequent 
suit in the name of some one having a better 
right, and who had not acquiesced in that suit; 
but that he could not go beyond that. Butin 
the circumstances of that case, the court thought 
the defendant was in no danger from the as- 
signee, and the plaintiff had judgment. The 
same principle is recognized in Fletcher v. 
Fletcher, 29 Vt. 98. ‘That was also an action by 
tie bearers, on a promissory note. ‘The defend- 
ant claimed that the plaintiffs had no right to 
the note, and consequently no right to sue upon 
it. ‘The court said that as the defendant did not 
deny that he owed the note and should pay it to 
somebody, it was immaterial to him to whom he 
paid, or who recovered upon it, provided that 
when paid or recovered upon, it would bar any 
further claim by others; that to that extent and 
for that purpose, but no farther, it was compe- 


. 





tent for him to contest the plaintiff's title and 
their right to sue. Sanford v. Huxley, 18 Vt. 
170, was assumpsit on a note payable to the 
plaintiff or bearer in neat stock. ‘The defendant 
pleaded equitable ownership in one Gibson. 
But the court said that as the note was payable 
to the plaintiff and not negotiable, the right of 
action was in him; and, as it was not claimed 
that the action was prosecuted without the 
privity, and against the will of Gibson, the plea 
was no defense. So in New York under the Code, 
an assignee, in order to recover, must have a 
title that will protect the defendant against the 
assignor. Hays v. Hathorn, 74 N. Y. 486. The 
principle of these cases applies here, and neces- 
sitates a reversal, unless we can say, as the 
plaintiff claims, that the assignment is void for 
want of consideration. But we cannot say that, 
for if it was a gift, as it may have been, a con- 
sideration is not essential to its validity.” 








VALIDITY OF MUNICIPAL ORDIN- 
ANCES REGULATING THE INSPEC- 
TION AND SALE OF MILK AND 
CREAM. 





1. Regulations for the inspection and sale of milk 
constitute an exercise of the police power. 
2. Source of police powers of municipal corpora- 
tions. 
3. Ordinance regulating the inspection and sale of 
milk—valid. 
4. Seizing questionable milk and using as evidence 
against dealer. 
5. Municipal regulation when subject is reguiated 
by the state. 
6. Test of validity. 
7. Delegation of power and uniformity of regula- 
tion. 
8. Compulsory registration and inspection fee. 
9. Legality of business does not prevent police reg- 
ulation. 
10. Forbidding sale of milk with coloring matter. 
11. Forbidding the sale of milk containing preserv- 
atives. 
12. Liability of prineipal for act of employees. 


1. Regulations for the Inspection and Sale 
of Milk Constitute an Exercise of the Police 
Power. — Frequently during the past few 
years municipal ordinances providing for the 
regulation of the inspection and sale of milk 
and cream and other food products have been 
considered by the courts. The well recog- 
nized obligation on the part of the publie 
authorities to protect the public health is 
fully enforced. The exercise of such power 
clearly falls within the domain of the general 
police power appertaining to the sovereignty. 
It has been judicially declared that state stat- 
utes forbidding the sale of adulterated milk 
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are not objectionable on any constitutional 
or other legal grounds, unless they should be 
discriminative or oppressive in their require- 
ments. The power of the state to enact such 
regulations undoubtedly exists.' And in 
prosecutions under such regulations, knowl- 
edge of the adulteration on the part 
of the defendant need not be shown.? 
The legislature may not only forbid the 
sale of impure or adulterated milk, but it 
may establish a standard to test the quality.® 
And it has been held in Massachusetts that 
a statute prohibiting the sale of skimmed 
milk is constitutional.4 

2. Source of Police Powers of Municipal 
Corporations.—The general rule is that, what 
police powers the local corporation may ex- 
ercise and the manner in which they are to be 
enforced wil] depend upon its charter or leg- 
islative acts applicable, and the general pol- 
icy of the state with respect thereto. The 
courts usually declare the rule that municipal 
corporations may make and enforce within 
their limits all such local police, sanitary and 
other regulations designed to promote the 


health, safety, comfort, convenience and wel- 


fare of the local community which are not in 
conflict with the constitution or general laws.? 
One of the chief purposes for the institution 
of municipal government is the conservation 
of the public health and safety. No more im- 
portant obligation is confided to municipal 
corporations.® To promote this object muni- 


i People v. West, 106 N. Y. 293, 12 N. E. Rep. 610; 
State v. Campbell, 64 N. H. 402,13 Atl. Rep. 585: State 
vy. Groves, 15 R. I. 208, 2 Atl. Rep. 384. 

2 Commonwealth vy. Evans, 132 Mass. 11; Common- 
wealth vy. Farren, 9 Allen (Mass.), 489; Common- 
wealth vy. Weiss, 139 Ia. St. 247, 21 Atl. Rep. 10. 

3 People v. Cipperly, 101 N. Y. 634, 4 N. E. Rep. 107; 
Polinsky v. People, 73 N. Y. 65; People v. Eddy, 59 
Hun (N. Y.), 615, 12 N. Y. Supp. 628; Commonwealth 
y. Waite, 11 Allen (Mass.), 264, 87 Am. Dec. 711; State 
y. Smythe, 14 R. 1. 100. 

4 Commonwealth vy. Wetherbee, 153 Mass. 159, 26N. 
E. Rep. 414, Statutes forbidding the sale of oleomar- 
garine or any other article in imitation of butter or 
cheese, held constitutional’ State v. Addington, 77 
Mo. 110; Powell vy. Commonwealth, 114 Pa. St. 265, 7 
Atl. Rep. 913, affirmed 127 U.S. 678. Contra, People 
v. Marx, 99 N. Y. 877,2 N. E. Rep. 29, reversing 35 
Hun (N. Y.), 528. 

5 Carthage v. Frederick, 122 N. Y. 268, 25 N. E. Rep. 
480: New York vy. Dry Doek R. R. Co., 183 N. Y. 104, 28 
Am. St. Rep. 609, 30 N. E. Rep. 563; Trigally v. Mem- 
phis, 6 Coldw. (Tenn.) 382, 388; St. Louis v. Fisher, 
194 U. S. 361, 167 Mo. 654; Kansas City v. Marsh Oil 
Co., 140 Mo. 458. 

6 Crossman vy. Lurman, 192 U.S. 189; St. Louis v. 
Galt, 179 Mo. 8, 18; Ferrenbach y. Turner, 86 Mo. 416. 





cipal corporations are usually endowed with 
ample charter powers to prevent the sale of 
bad, impure or adulterated articles of food ;* 
to provide for the inspection of animals in- 
tended for food,® and to prevent the offering 
of tainted meat at public sale.’ 


3. Ordinance Regulating the Inspection and 
Sale of Milk Valid.—Ordinance regulations 
providing for the inspection of milk sold with- 
in the corporate limits and forbidding its sale 
when below a prescribed standard, and 
authorizing its destruction if found to be im- 
pure, in accordance with such standard, have 
been sustained.!® Thus, in a well considered 
opinion, a municipal ordinance of New Or- 
leans was sustained by the Supreme Court of 
Louisiana, which required vendors of milk to 
furnish gratuitously, on application of sani- 
tary inspectors, samples of milk for inspec- 
tion and analysis. In this case it was con- 
tended that the ordinance was unconstitution- 
al because it compelled dairymen to furnish 
evidence against themselves; that it confis- 
cated private property for public use without 
just compensation and without due process 
of law; that it deprived the owners of the milk 
of their property and forbid them the equal 
protection of the law; that it did not protect 
them and their property from unreasonable 
search and seizure and sanctioned illegal in- 
vasion, etc., and that the ordinance was un- 
reasonable, vexatious or oppressive and an 
illegitimate exercise of the police power. All 
of these contentions were held untenable and 
the broad and sweeping regulation was sus- 
tained as a proper exercise of the police 
power in the interest of the public hea'th.!! 
Prior to this decision it has been held in 
Louisiana that a reasonable standard to test 
the quality of. milk might be adopted by or- 


7 State vy. Foureade, 45 La. Ann. 717, 40 Am. St. 
Rep. 249, 13 So. Rep. 187; Shillito v. Thompson, L. R. 
1Q. B. Div. 12, 33 L. T. (N. S.) 506; White v. Red- 
fern, L. R.5 Q. B. Div. 15, 41 L. 'T. (N. S.) 524; Daly 
v. Webb, Ir. Rep. 4 C. L. 309. 

8 New Orleans v. Lozes, 51 La. Ann. 1172, 25 So. 

tep. 979; State v. People’s Slaughter House and R. 
Co., 46 La. Ann. 1031, 15 So. Rep. 408. 

9 Shillito v. Thompson, L. R.1Q. B. Div. 12; Reg. 
y. Stevenson, 8 F. & F. 106; Emmerton v.~ Mathews, 
7N. & N. 586; Queen v. Jarvis, 3 F. & F. 108. 

1” Deems v. Baltimore, 80 Md. 164,45 Am. St. Rep. 
339, 26 L. R. A. 541, 30 Atl. Rep. 648. Inspection of 
milk may be regulated. Littlefield v. State, 42 Neb. 
223, 47 Am. St. Rep. 697, 60 N. W. Rep. 724. 

ll State v. Dupaquier, 46 La. Ann. 577, 26 L. R. A. 
162, 15 So. Rep. 502. 
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dinance,!? and that the burden, in case of 
prosecution, was upon defendant to show that 
the standard was unreasonable; moreover, 
(arguendo) that implied power was sufficient 
to sustain such ordinance.!® In Minnesota 
it has been held that an ordinance requiring 
in inspection the aprlication of the ‘‘tuber- 
culine test’’ is reasonable.! 4 

4. Seizing Questionable Milk and Using as 
Evidence Against Dealer. — State statutes 
have been sustained which authorize inspect- 
ors of milk to enter any place where milk is 
stored or kept for sale, and all carriages for 
the conveyance of milk ; and whenever the in- 
spectors have reason to believe that any milk 
found therein is adulterated, they shall take 
specimen thereof and cause the same to be 
analyzed, or otherwise satisfactorily tested, 
the result of which they shall record and pre- 
serve as evidence.'® The fact that the thing 
seized may be used as evidence against the 
person from whom taken is held not to be a 
violation of the Bill of Rights.!® Statutes re- 
lating to the sale of liquor, have been held 
constitutional, which require druggists to 
produce in court or before any grand jury 
prescriptions compounded ‘‘whenever thereto 
lawfully required.’’!7 

5. Municipal Regulation When Subject is 
Regulated by the State.-—In a Connecticut 
case an ordinance of Waterbuiy, forbidding 
the sale of impure milk within the corporate 
limits, was held ultra vires, because the sub- 
ject matter was regulated by general statutes, 
but it appears that here the municipal charter 
contained an express prohibition.'® The 
general doctrine is supported by the weight 
of judicial authority that, an act may be made 
a penal offense under the statutes of the 
state, and that further penalties may be im- 
posed for its commission or omission by mu- 
nicipal ordinance. But to authorize such or- 
dinance the local corporation must possess 
-sufficient charter power, and such power must 
be exercised in the manner conferred and 
consistent with the constitution and laws of 


12 State v. Fourcade, 45 La. Ann. 717, 13 So. Rep. 187. 

13 State v. Stone, 46 La. Ann. 147,151, 1580. Rep. 11. 

14 State v. Nelson, 66 Minn. 166, 34 L. R. A. 318, 68 
N. W. Rep. 1066, 61 Am. St. Rep. 399. 

16 Commonwealth v. Carter, 182 Mass. >2; Shivers v. 
Newton, 45 N. J. L. 469; Blazier v. Miller, 10 Hun 
(N. Y.), 435. : 

16 Commonwealth v. Dava, 2 Met. (Mass.) 329. 

7 State v. Davis, 117 Mo. 614, 26 S: W. Rep. 759. 

18 State vy. Tyrrell, 73 Conn. 407, 47 Atl. Rep. 687. 





the state. The cases present some discord re- 
specting the nature of the grant of power 
necessary to sustain such additional regula- 
tions.!° In New York it has been expressly 
held that notwithstanding the sale of impure 
and unwholesome milk may be forbidden by 
state statute, a municipal corporation with 
ample charter power may pass 2n ordinanee 
forbidding the same thing.?° 

6. Test of Validity. — Regulations fixing 
the standard of quality of milk sold to the 
public, have been sustained repeatedly by 
courts of last resort, against the contention 
that such regulations are unreasonable or op- 
pressive. Municipal corporations not only 
possess the power to safeguard the health of 
their citizens, but to prevent the practice of 
deception on them by vendors of milk and 
cream. ‘They may, therefore, determine a 
reasonable standard of purity, to be scienti- 
fically ascertained of milk and cream sold 
within their limits and forbid, under penalty, 
the sale of such articles of the quality infe- 
rior to that required by the standard so fixed. 
In dealing with regulations of this character 
the judicial rule is followed that, if the arti- 
cle is universally conceded to be so whole- 
some and innocuous that the court may take 
judicial notice of it, the legisiature under the 
constitution has no right to prohibit it abso- 
lutely, but if there exists a dispute respect- 
ing the fact of its unwholesomeness for food 
or drink, then the legislature possesses power 
either to regulate or forbid it. The consti- 
tutionality of the law is not to be determined 
upon a question of fact in each case, but the 
courts determine for themselves upon the 
fundamental principles of the constitution that 
the act of the legislature or municipal cor- 
poration is not to be declared void, unless the 
violation of the constitution is so manifest .as 
to leave no room for reasonable doubt.?* 
Therefore, the judicial presumption is in favor 
of the regulation. ‘‘It will scarcely be as- 
serted,’’ says the Supreme Court of Missouri, 
‘*that all milk is so wholesome and nutritious 
that there can be no doubt in the mind of the 
court of its wholesomeness. To do so 


19 MeQuillin, Mun. Ord. See, 500. 

20 Polinsky v. People, 11 Hun (N. Y.), 390. 

21 Cooley, Const. Lim. (6th Ed.) p. 216; Common- 
wealth v. Smith, 4 Bin. (Pa.) 117; Ogden v. Sanders, 
12 Wheat. (U. 8.) 213; Perry v. Keene, 56 N. H. 614; 
In re Wellington, 16 Pick. ( Mass.) 87; State v. Layton, 
160 Mo, 474. 
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would be to deny our common experience 
and to condemn legislation on this sub- 
ject in almost every state in the union.’’ 
This view is amply supported by the adjudi- 
eated cases.”* The validity and _ consti- 
tutionality of state statutes and municipal 
ordinances as police regulations which fix a 
reasonable standard of purity for milk and 
cream sold to the public is sustained by the 
great weight of authority.** Recently, in a 
series of cases, the Supreme Court of Mis- 
souri declared valid and constitutional an 
ordinance of the City of St. Louis providing 
that ‘‘No milk shall be sold, kept, offered, or 
exposed for sale, stored, exchanged, trans- 
ported, conveyed, earried or delivered, or 
with such intent as aforesaid be in the care, 
custody, control or possession of anyone, un- 
less it show on analysis not less than three 
per cent by weight of butter fat, eight and 
five-tenths per cent solids not fat, and seven- 
tenths of one per cent ash, of which fifty per 
cent shall be insoluble in hot water. Pro- 
vided, however, that in a contested analysis of 
milk condensed under this ordinance, butter 
fat shall be estimated gravimetrically by the 
Adams Paper Coil process; total solids by 
evaporation, and non-fatty solids by differ- 
ence between tital solids and butter fat and 
ash by weighing the residue after incineration 
of total sclids at a dull red heat until all the 
organic matter is destroyed.’’?* By charter 
of the city authority is given ‘‘for the inspec- 
tion of milk * * * and other pro- 
visions,’’ power ‘‘to secure the general health 
of the inhabitants by any measure necessary,’’ 
_ and to ‘‘pass all such ordinances as may be 
expedient in maintaining the peace, good 
government, health and welfare of the city, its 
trade, commerce and manufacture.’’ 

7. Delegation of Power and Uniformity of 
Regulation.—In prescribing such regulations 
are must be taken not to delegate to an offi- 
cer or municipal department powers which 
can be only exercised by the municipal cor- 


* * * 


2 People v. Cipperly, 101 N. Y.634, 37 Hun (N. Y.), 
223; State v. Campbell, 64 N. H. 402; State v. Smythe, 
14K. [. 100. 

*8 Weigand v. District of Columbia (D. C.), 22 App. 
Cas. 559; Norfolk vy. Flynn, 101 Va. 473; Blazier v. 
Miller, 10 Hun (N. Y.), 485; People v. Klibler, 106 N. 
Y¥. 32; State v. Schlenker, 112 Towa, 642; Common- 
wealth v. Proctor, 165 Mass. 38. 

24St. Louis v. Liessing, 190 Mo. 464; St. Louis v. 
Grafeman Dairy Co., 190 Mo. 492, 507; St. Louis v. 
Reuter, 190 Mo. 514; St. Louis v. Polinsky, 190 Mo. 
516; St. Louis v. Schuter, 190 Mo. 524. 





poration as alegal entity. Ordinances of this 
character, like al! municipal laws, must pre- 
scribe a general and uniform rule of action for 
the government of the class upon which such 
regulations are designed to operate. The fact 
that the ordinance not only prescribes the 
standard of purity for milk, but provides the 
method by which it may be tested and its qual- 
ity determined, in event of a contested analy- 
sis, does not commit to a single officer, as the 
city chemist, absolute power of controlling 
the sale of milk. No constitutional right is 
denied a vendor of milk because of the fact 
that a particular municipal officer is charged 
with the duty of analyzing all milk submit- 
ted to him by the various city inspectors. 
The delegation of like powers is recognized 
as entirely competent.?° If the regulation 
made the analysis of the city officer conclus- 
ive of the quality of the milk sold or offered 
for sale, the vendor would bave just ground 
for complaint. But where such regulation 
merely provides one uniform standard of 
quality of milk and also prescribes an uniform 
test in case of contested analysis of milk, it 
does not thereby leave the standard of milk 
to the caprice of the city officer. The ordi- 
nance stands as a permanent legai provision 
which operates generally and impartially. As 
the owner of the milk is entirely free to con- 
test the analysis of the city officer and as itis 
his right and privilege when prosecuted for 
alleged violation of the regulation to have his 
milk tested by other competent experts and 
by the same standard, it cannot be said justly 
that he is deprived of due process of law and 
the equal protection of his rights of prop- 
erty.?6 

8. Compulsory Reyistration and Inspection 
Fee.—Municipal ordinances may legally re- 
quire vendors of milk and cream to the public 
to register with a designated municipal de- 
partment or officer and pay a reasonable regis- 
tration fee. Such regulation is plainly a 
valid exercise of municipal police power and 
falls clearly within the authority to regulate. 
inspection and sale of milk. The license to 
the vendor. contingent on such registration, 
is a guarantee to the community that milk 
and cream may be purchascd with safety 

2% St. Louis v. Fischer, 194 U. S. 361; Gundling v. 
Chicago, 177 U. S. 188; Wilson v. Eureka City, 173 U. 
S. 32. 


26 St. Louis v. Liessing, 190 Mo. 464, 486, 487; State 
v. Newton, 45 N. J. L. 475. 
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from vendors who are thus registered and 
licensed.?7 The judicial view is that such 
provision is not the imposition of a tax with- 
in the meaning of the law, but is simply an 
inspection fee designed as compensation for 
the services rendered. ?* 

9. Legality of Business Does not Prevent 
Police Regulation. — The fact that selling 
milk and cream is a legal occupation does not 
exempt it from reasonable municipal police 
regulations. This proposition has been much 
discussed in judicial decisions. The view 
taken by the courts is that where the muni- 
cipal corporation possesses the necessary 
power, the propriety of enacting and enfore- 
ing a given regulation, which is reasonable, 
appertaining to a lawful occupation, is a mat- 
ter exclusively within the discretion of the 
proper local authorities. ‘‘Regulations re- 
specting the pursuit of a lawful business or 
trade,’’ says the Supreme Court of the United 
States, ‘‘are of very frequent occurrence in 
the various cities of the country, and what 
such regulations shall be and to what particu- 
lar trade, business or occupation they shall 
apply, are questions for the city to determine, 
and their determination comes within the 
proper exercise of the police power by the 
state, and unless the regulations are so utter- 
ly unreasonable and extravagant in their 
nature and purpose that the property and 
personal rights of the citizens are unneces- 
sarily, and ina manner wholly arbitrary, in- 
terfered with or destroyed without due process 
of law, they do not extend beyond the power 
of the state to pass.’’?” ‘The Supreme Court 
of Missouri thus states the rule: ‘‘When it 
is considered that no article of food is more 
universally used by the publig, and that no 
other article is perhaps so’sensitive to atmos- 
phere and vegetable influences as milk, and 
that it is within a common knowledge that 
impure milk is a fruitful source of disease 
and disorders, especially among children, it 
needs no discussion to show thatthe milk 
business is one which particularly falls within 
the power of the state and its municipality to 


2 St. Louis vy. Grafeman Dairy Co., 190 Mo. 492, 503, 
504; St. Louis v. Fischer, 167 Mo. 654; affirmed 194 U. 
S. 361. 

28 Morgan Steamship Co. v. Board of Health, 118 U. 
S. 455; Norfolk v. Flynn, 101 Va. 473. Distinction be- 
tween license to regulate and tax to raise revenue, 
McQuillin, Mun. Ord. § 408. 

2? Gundling y. “hiecago, 177 U. S. 183. 





regulate, and that the imposition of one dollar 
a year for registration is in no sense an oner- 
ous or unjust burden, and is intended as a 
pure police measure to cover in part the cost 
of inspection of milk and cream, is too plain. 
for discussion.’’*° P 

10. Forbidding Sale of Milk With Coloring 
Matter. — A municipal ordinanee is valid 
which forbids the sale to the public of milk or 
cream containing any foreign substance or 
coloring matter or adulterations or preserva- 
tives, whether for the purpose of artificially 
increasing the quality of milk or cream, or for 
preserving the condition or sweetness thereof, 
or for any purpose whatever. The adding of 
a coloring matter such as annatto to milk 
from poorly fed cows or to milk from healthy 
cows at certain seasons of the year, in order 
to give it the rich and golden color belonging 
to the milk of cows fed on green food, whether 
such adulteration increases or lessens the 
wholesomeness of the milk, is a deception and 
a fraud upon the milk-consuming public.*! 
Laws intended to prevent like deception as 
to the nature and quality of food products 
are highly favored by judicial decisions.*? 
‘*It is within the common knowledge that the 
quality of milk depends largeiy upon the na- 
ture of the food that cows are fed upon; that 
cows fed upon grass, clover or other fresh 
green food, give a quality of milk superior in 
richness and appearance to that drawn from 
cows fed on refuse, slops, or winter foods. 
By adding annatto to the white milk or cream 
given by winter fed or poorly fed cows, a de- 
ception is practiced upon the milk-consuming 
public by making this milk of inferior quality 
assume the rich golden appearance of superior 
milk. Such conduct is a fraud and deception 
upon the public and an unfair advantage over 
honest competitors who refuse to resort to 
such deception against which the ordinance 
is levelled.’’** 

% St. Louis v. Grafeman Dairy Co., 90 Mo. 492, 504, 
ae St. Louis v. Polinsky, 190 Mo. 516. 

82 State v. Addington, 77 Mo. 110; State v. Bock- 
struck, 186 Mo. 335; People v. Girard, 145 N. Y. 105; 
People v. Arensberg, 105 N. Y. 1238; Waterbury v. 
Newton, 50 N. J. Li. 5384; Commonwealth v. Schaffner, 
146 Mass. 512; Commonwealth v. Waite, 11 Allen 
( Mass.) , 264; Powell v. Commonwealth, 114 Pa. St. 
265, aftirmed 127 U. S. 678, 

33 St. Louis v. Polinsky, 190 Mo. 516, 523; Weigand 
v. Dist. of Columbia, 22 App. Cas. (D. C.) 559, 571; 
Plumley v. Massachusetts, 155 U. S. 461, 475; Capital 


City Dairy Co. v. Ohio, 183 U. 8. 288; State v. Schlen- 
ker, 112 Iowa, 642; State vy. Campbell, 64 N. H. 402. 
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11. Forbidding the Sale of Milk Contain- 
ing Preservatives. — Municipal regulations 
have been sustained which prohibit the pre- 
servation of milk by placing a preservative 
therein, such as formaldehyde, to keep it 
from souring. ‘This is merely a legitimate 
exercise of the police power, looking to the 
preservation of the public health. The ground 
upon which this prohibition against the use of 
preservatives in milk rests, in the opinion of 
the Missouri court, is the right of the local 
corporation to pass all needful and proper or- 
dinances to secure the purity of milk and to 
prevent any tampering with milk by absolute- 
ly prohibiting the use of artificial preserva- 
tives therein. ‘‘The argument of the defend- 
ant that a preservative stands upon a differ- 
ent basis from mere coloring matter, which is 
liable to deceive, is in our opinion more plaus- 
ible than sound. Itis a matter of common 
knowledge that milk is a necessary food of 
the sick and infirm, of the old and young; 
that through the agencies of impure milk the 
germs of many diseases are disseminated, 
and even where’ there is an absence of any de- 
leterious impurity of the germs of specific 
diseases, adulterated or diluted milk is not 
wholesome and nutritious.’’** 


12. Liability of Principal for Act of Em- 
ployees.—In an action for selling adulterated 
milk in violation of an ordinance, it was held 
(erroneously) by the Kansas City Court of 
Appeals, that the managing officer of the cor- 
poration whose milk was being sold, could 
not be held liable for the misconduct of a 
subordinate servant or employee unless the 
sale was made by the consent, or under the 
order of such managing agent.*° But it was 
declared in an Illinois case that ‘‘there is no 
such thing as an agency in crime. The em- 
ployer is as guilty as the agent and is an ac- 
complice before the fact and under the law a 
principal’’ as to what he does by agent.**® 


Eveenrt McQvitiry. 
St. Louis, Mo. 


34 St. Louis v. Schuler, 190 Mo. 524, 534, 535, review- 
ing cases, fully considering People v. Biesecker, 169 
Mo. 53, which holds that a statute which provides that 
‘*no person shall sell, offer or expose for sale any but- 
ter or other dairy products containing a preserva- 
tive,” etc., is unconstitutional. 

% Kansas City v. Dickey, 76 App. 437. 

% Spring Valley v. Henning, 42 Ill. App. 159, 162. 





EVIDENCE — GENUINENESS OF HANDWRIT- 
ING A QUESTION SOLELY FOR THE JURY. 





CASTOR v. BERNSTEIN. 





Court of Appeals, First District, Cal., Jan. 23, 1906. Re- 
hearing Denied by Supreme Court, March 24, 1906. 


Under Code Civ. Proc., § 1944, providing that evi- 
dence respecting handwriting may be given by com- 
parison made by the witness or the jury with writings 
admitted or treated as genuine by the party against 
whom the evidence is offered or proved to be genuine 
to the satisfaction of the judge, where an assignment 
of the claim sued on to the plaintiff had been offered 
in evidence, defendant was entitled to offer a release 
without proof, by means other than acomparison by 
the jury with the assignor’s signature on the assign- 
ment, that such release also contained the assignor’s 
genuine signature. 


Whether the signature toa release, relied on as a 
defense to an assigned claim, was genuine was a ques- 
tion of fact for the jury. 

A jury is not required to follow the opinion of ex- 
perts with reference to the genuineness of handwrit- 
ing, but may disregard such opinions and determine 
the matter on their own judgment. 


Harrison, P.J.: The plaintiff seeks by this 
action to recover damages from the defendant 
for the breach of a contract entered into between 
him and the plaintiff's assignor. In his answer 
the defendant sets up several defenses. one of 
which is that prior to the assignment to the plaint- 
iff his assignor, by an instrument executed by 
him, released the defendant from all claims aris - 
ing out of the contract alleged in the compiaint. 
At the trial the plaintiff offered in evidence the 
assignment to him and rested. The defendant 
then offered in evidence the written instrument of 
release alleged in his answer. ‘The plaintiff ob- 
jected to its introduction. upon the ground that 
there had been no proof of its execution, or of the 
signatare of the maker thereof, or of the sub- 
scribing witness. ‘The defendant then stating 
that he proposed to submit the paper to the jury 
for comparison with the signature to the assign- 
ment to the plaintiff already in evidence, as proof 
of its execution, .the plaintiff made the further 
objection that proof by comparison of writings 
could not be made entirely by the jury: that the 
genuineness of the disputed writing must be first 
shown by a witness. ‘The court overruled these 
objections, and admitted the paper in evidence, 
saying that he would let the jury look at it and 
determine from an inspection whether. 1n their 
opinion, the signature was genuine. To this 
ruling the plaintiff excepted. The defendant 
then rested, and the court instructed the jury, in 
substance, that they should find for the plaintiff 
or for the defendant according as they should 
find whether the signature to the writing offered 
by the defendant was genuine or not. The jury 
rendered a verdict for the plaintiff. Upon mo- 
tion of the defendant the court granted a new 
trial, and from this order the present appeal has 
been taken. The court did not err in admitting in 
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evidence, without any previous testimony of ex- 
perts thereon, the purported release, and allow- 
ing the jury to determine its genuiness by a com- 
parison of the signature thereon with the signa- 
ture upon the assignment to the plaintiff. To 
the general rule of the common law that the 
genuineness of disputed handwriting could not 
be determined by the court or jury by comparing 
it with other handwriting of the party, there was 
one well settled exception, viz., that if a paper 
admitted to be in the handwriting of the party, 
or to have been subscribed by him, is in evidence 
for some other purpose in the cause, the signa- 
ture or paper in question may be compared with 
it by the jury. Moore v. United States, 91 U. S. 
270, 23 L. Ed. 346. The restriction which the 
ruleg at common law placed upon the mode of 
proving the genuineness of handwriting has in 
modern days been greatly removed. and in this 
state the legislature has declared, in section 1944, 
Code Civ. Proc., that ‘“‘evidence respecting the 
handwriting may also be given by a comparison 
made by the witness or the jury with writings 
admitted or treated as genuine by the party 
against whom the evidence is offered or proved 
to be genuine to the satisfaction of the judge.” 
Similar statutory provisions have been enacted 
in other statesin this country and also in Eng- 
land, and, being remedial in their nature, are to 
be liberally construed. In People v. Molineux, 
168 N. Y. 264, 61 N. E. Rep. 286, 62 L. R. A. 193, 
the court entered into an elaborate discussion of 
the law respecting the proof of handwriting by 
comparison and other modes (pages 318 330, 168 
N. Y., pages 304-308, 61 N. E. Rep. [62 L. R. A. 
193], and held that the object of these statutes is 
to enlarge, and‘not to narrow, the rules of the 
common law. The defendant was not seeking to 
establish the genuineness of the release by a com- 
parison with exemplars which were irrelevant to 
the issue before the court. and authorities involv- 
ing the common-law rule in such cases are in- 
applicable;jbut be was availing himself of the 
means authorized by section 1944 for making 
proof of its genuineness. ‘The exemplar with 
which the jury were directed to make the com- 
parison was already before them and admitted 
by the plaintiff to be genuine, and, under the 
definition of evidence in section 1323, Code Civ. 
Proc., x» comparison made by the jury between 
the two signatures was a ‘“‘means sanctioned by 
law for ascertaining the truth’ respecting the 
question of fact pfesented for their determina- 
tion—the genuinenéss of the signature to the re- 
lease. Such compari-on by the jury is in itself 
legal evidence, upon which alone they may 
render a verdict. Williains v. Drexel, 14 Md. 566. 
Whether the signature to the release was genu- 
ine or not was a question of fact to be determined 
by the jury, and not by the judge; nor could the 
judge, by refusing to allow the writing to be 
submitted to the jury, preclude the defendant 
from having the jury determine that question of 
fact. If the defendant had eo desired, he could 





have offered the testimony of experts for the pur- 
pose of adding weight to his claim that it was 
genuine; but he was not required to do so. It is 
not to be assumed that he would submit the writ- 
ing to them for comparison, unless there was, at 
least, a colorable resemblance to the exemplar 
already in evidence; but, if he was so disposed, 
he was entitled to have the jury pass upon the 
question of its genuineness without the aid of any 
corroborative testimony. The rule is of long 
standing that a jury is not required to follow the 
opinion of experts, but may disregard them en- 
tirely and exercise its own judgment in matters 
of this nature, and by section 612, Code Civ. 
Proc., they may, upon retiring for deliberation, 
take with them all papers that have been re- 
ceived.in evidence in the case, except deposi- 
tions. But while they will give proper weight 
to the testimony of experts, as was said by Lord 
Denman in Doe v. Newton, 5 Ad. & E. 514, ‘no 
human power can prevent the jury from compar- 
ing the documents with a view to the question of 
genuineness,’’ and they will determine the ques- 
tion according to their ownjudgment. See, also, 
People v. Storke, 128 Cal. 486, 60 Pac. Rep. 1090. 
The provision of section 1944, that ‘*Evidence re- 
specting the handwriting may also be given by a 
comparison made by the witness or the jury,” 
clearly indicates that the jury may make the 
comparison without any previous testimony of a 
witness. Mr. Greenleaf says (section 578) that, 
when other writings admitted to be genuiae are 
already in the case, the comparison may be made 
by the jury ‘“‘with-or without the aid of experts.” 
The same rule is given in Wharton on Ev., § 713; 
1 Rice on Ev. 344; Taylor on Ev. (9th Ed.), § 
870; Williams v. Drexel, 14 Md. 566; Rogers v. 
Tyley, 144 Ill. 652, 32 N. E. Rep. 393; People v. 
Molineux, 168 N. Y. 264, 330, 61 N. E. Rep. 286, 
308, 62 L. R. A. 193; Cobbett v. Kilminster, 4 
Fost. & Fin. 490. 


Tbe aforesaid assignment and release consti- 
tuted the only evidence submitted to the jury. 
Their verdict was the result of a comparison made 
by them of the signatures tothe respective in- 
struments. ‘These writings were separate pieces 
of evidence upon the issue presented by the de- 
fendant, and the conflict between them as to the 
genuineness of the signature of the release was, 
in legal effect, the same as would have been a 
conflict between testimony of witnesses in refer- 
ence thereto. If the court was of the opinion that 
in its determination of this conflict the jury did 
not give sufficient consideration to the signature 
upon the release, and that its verdict—which, in 
effect, found that this signature was a forgery— 
was not justified by the evidence, it was its duty 
to set the verdict aside and grant a new trial. 
Bjorman v. Ft. Bragg Redwood Co., 92 Cal. 500, 
28 Pac. Rep. 591; Domico v. Casagsa, 101 Cal. 
411, 35 Pac. Rep. 1024; Mills v. Oregon Ry. Co., 
102 Cal. 387, 36 Pac. Rep. 772; Newman v. Over- 
land P. R. Co., 132 Cal. 73, 64 Pac. Rep. 110. 
The court had the same opportunity as the jury 
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to compare the signatures, and to determine 

whether the one in question was genuine or false; 

and its determination that the jury had erred in 

its conclusion, and that its verdict was contrary 

to the evidence before it, was a matter peculiarly 

within its province, and is not subject to review. 
The order is aftirmed. 


Nore.— Right of Jury to Pass on Question of Gen- 
uineness of Handwriting With or Without Regard 
to Evidence of Witnesses.—The principal case raises 
a very interesting question to the solution of which 
by the court we cannot fully agree. It would seem to 
us that the proper rule and the rule dictated by every 
principle of evidence is to require that at least a prima 
facie case of similarity be made out by the party offer- 
ing a writing as in the handwriting of another with 
some other writing proven to be genuine. To say that 
a party can introduce as many writings as he pleases 
without showing any similarity between such writing 
and some writing admitted to be genuine, seems to us 
to invite an element of too much uncertainty and in- 
accuracy into our system of evidence. We are in- 
clined strongly to concur in the opinion of Cooper, J., 
dissenting in the principal case, whose opinion so 
thoroughly covers the ground of our investigations 
and conclusions that we quote as follows: 

**In this case the paper purporting tobe a release 
was admitted in evidence without any attempt to 
prove itin any of the methods referred to. It was 
contended, and the court held, that it might be ad- 
mitted in evidence and the jury might pass upon it by 
comparison with a paper already in evidence as part 
of plaintiff’s case. I do not think such is the correct 
construction of section 1944, cited in the opinion of 
the presiding justice. That section provides that evi- 
dence may be given respecting the handwriting by a 
comparison, made by the witness or the jury, with 
writings admitted to be genuine by the party against 
whom the evidence is offered, or proved to be genu- 
ine to the satisfaction of the judge. The section does 
not provide that the instrument may be proven in this 
way. It simply says that evidence respeeting the 
handwriting may be given by comparison. Such com- 
parison, evidently, may be made by a witness, either 
before or after the instrument is received in evidence. 
The witness by comparison may give evidence re- 
specting the handwriting. The statements made by 
the witness after such comparison as to the handwrit- 
ing are evidence which the jury may consider. The 
jury may also, after the instrument has been prima 
facie in some legal way proven and admitted in evi- 
dence, look at the handwriting and compare it, and 
such comparison is evidence. Evidence is the legal 
means, sanctioned by law, for proving or disproving 
some material fact in issue. When the handwriting 
is in issue, the jurors may, by comparison with the 
documents before them, and by the use of their eves, 
look at the characters made on the two instruments, 
and in this way receive evidence by comparison. But 
this does not, in my opinion, mean that the jury are 
entitled to have admitted in evidence every paper of- 
fered without any proof whatever, so that they may 
compare it. The question as to whether or not a 
paper or document is admissible in evidence is for the 
court, and not for the jury. The court must surely 
have some evidence as to its execution or the signa- 
ture thereto before it can admit it. The section pro- 
vides that evidence may be given by comparison made 
by the witness. If this means that the document may 
be admitted in evidence without any other proof, it 





would be admissible for the witness as well as for the 
jury. This wonld lead to endless documents being 
introduced in evidence without any restraint by the 
court. A plaintiff might bring an action upon a writ- 
ten instrument the genuineness of which is in issue. 
The defendant answers and signs and verifies his an- 
swer. Such answer is a writing admitted and treated 
as genuine by the defendant. ‘The plaintiff, under 
the ruling here, could introduce the instrument with- 
out a word of preliminary proof, relying upon the 
chances that the jury might say it was genuine by 
comparing it with the answer. In this case the error 
in the ruling is manifest by the result. The release 
was admitted, and the jury were, in effect, to say by 
comparison whether or not it was admissible, and 
when they retired to deliberate they found that the 
signature was not genuine, and hence that it was not 
admissible. The trial court by an inspection thinks it 
Was genuine, and made an order granting a new trial. 
Hence a new trial is granted because an instrument 
is thought by the trial judge to be genuine without a 
word of evidence of any kind except by comparison, 
and such comparison was for the jury, and it found 
that the instrument was not genuine. The learned 
judge was not satisfied with the ruling, for in the or- 
der granting a new trial he said: ‘I think that in the 
interest of justice a new trial should be granted, in 
order toenable the defendant to sustain the so-called 
release, if he can, by the testimony of Dougherty, or 
himeelf, or of the person whose name is subscribed 
as witness thereto. There should be no serious difti- 
culty in procuring the testimony of at least one of 
these parties.’ The Code does not provide that the 
evidence by comparison may be made by the judge. 
I have carefully examined all the cases cited by the 
presiding justice, and I do not find one that is direct- 
ly in point. They use general language to the effect 
that, when other writings admitted to be genuine are 
already in the case, the comparison may be made by 
the jury, with or without the aid of experts; but that 
means that the evidence by comparison may be taken, 
and not that the instrument may be proved in this 
way. It is only evidence or a means to be used by the 
jury ‘n arriving at the ultimate fact. The rule is thus 
given in Phillips on Evidence (C. H. & E. notes) vol. 
2, p. 616: ‘Within a recent period a rule has been es- 
tablished which amounts to a considerable relaxation 
of the strictness of the law in regard to the direct 
comparison of handwriting. Upon a question re- 
specting the identity of handwriting, the jury may be 
allowed to take other papers which have been proved 
tobe the writing of the party whose handwriting is 
disputed, provided they are part of the proofs in the 
cause, and may compare them with the disputed 
writing for the purpose of forming their opinion 
whether the disputed writing is genuine.’ The author 
says the comparison may be made upon a question 
respecting the identity of handwriting, and that is 
what Greenleafimeans when’he says the ‘comparison 
may be made with or withou# the aid of experts,’ and 
is wbat the Code means when it says evidence respect- 
ing the handwriting may be given by a comparison. 
It does not seem plausible that the section means that 
the document may be proven by a comparison made 
by the jury. Such isnot one of the ways of proving a 
written instrument. 

In Verzan v. MeGregor, 29 Cal. 343, it is 
said: ‘And the rule is that, if there be no evi- 
dence of authenticity, the instrument cannot be 
read to the jury; but, if there be any fact or circum- 
stances tending to prove the authenticity from which 
it might be presumed, then the instrument is to be 
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read to the jury, and the question, like other matters 
of fact, is for their decision.’ In Adams y. Field, 
Ex’r,21 Vt. 264, it is said: ‘In England it was long 
held that a comparison of handwriting was not ad- 
missible, but I think that rule has been modified by 
modern decisiops, and at the present day it would 
seem their courts admit in eviderce comparison of 
hands, but confine it todocuments which are proved 
to be genuine, and which are in evidence on the trial 
of the cause for other purposes,’ In Allport v. Meek, 
4 Carr & Payne, 509, it was sought to prove a bill of 
exchange to thejury by comparison with the written 
acceptance which the defendant acknowledged to be 
his. Tindall, C. J. said: ‘I think you must call 
some witness to lay some evidence before the jury on 
which they may decide.’ In Doe ex dem. Hender- 
son v. Roe and Hackney, 16 Ga. 524, the court said: 
‘The court or jury may compare two documents to- 
gether when properly in evidence, and from that 
comparison form a judgment upon the genuineness of 
the handwriting or the identity of the writer.’ The 
case of Myers v. Toscan, 3 N. H. 47,is very much 
like the case at bar as to the facts. The defendant 
relied upon a sale of the property (for which suit 
had been brought) to him by the plaintiff, and pro- 
duced a paper purporting to be signed by the plaint- 
iff, acknowledging the receipt of payment fer the 
articles. The trial court permitted the jury tocom- 
pare the signature to the receipt with another paper 
containing the genulne signature of the plaintiff, and 
instructed them that they might compare the signa- 
tures, and, if satistied from the comparison that the 
receipt was genuine, they must return a verdict for 
the defendant. Onsuch instruction the jury returned 
a verdict for the defendant, and the plaintiff made a 
motion for a new trial, upon the ground that the jury 
had been misdirected. ‘The opinion prepared by the 
chief justice states the rule thus: ‘We take itto bea 
well-settled principle of law that it cannot be left toa 
jury to determine whether a signature is genuine or 
not merely by comparing it with other signatures 
proved to be genuine. * * * But, where wit- 
nesses acquainted with the bandwriting in question 
have been called and examined, other signatures, 
proved to be genuine, may be submitted to the jury, 
to corroborate or weaken the testimony of such wit- 
As it was submitted to the jury in 
this case to decide by a mere comparison of hand- 
writing, we entertain no doubt that there must bea 
new trial granted.’ In Graham v. Nesmith, 24 8. 
Car, 289, the witness Cooper testified that, upon 
examing and comparing a statement and the signa- 
ture thereto ‘Sarah Nesmith,’ and comparing it with 
her signature to the original agreement and with ac- 
knowledged signatures of hers, he was ‘satisfied that 
this instrument is genuine, and that the signature is 
hers.’ Sarah Nesmith, although a witness, refused 
to say whether the signature was hers or not. "he 
«court said: ‘There was, some testimony by the 
plaintiff, Tucker, tending to show, although possibly 
not sufticient to show, that the paper in question was 
signed by Mrs. Nesmith, and that makes just such a 
case as lets in proof by comparison of handwriting.’ 
I am eontirmed in my views as to the meaning of the 
section by section 1943, which precedes it. It is there 
said: ‘The handwriting of a person may be proved by 
any one who believes it to be his ,or who has seen him 
write, or has seen writings purporting to be his upon 
which he has acted or been charged, and who has 
thus acquired a knowledge of his handwriting.’ 
When section 1944 speaks of evidence respecting ‘the 
handwriting,’ it means in my opinion, that the jury 


nesses, * * *¥ 





may compare the writing in evidence jwith writings 
admitted or treated as genuine by the party against 
whom the evidence is offered. The case of Williams 
v, Drexel, 14 Md. 566, cited by the presiding justice, 
presents an entirely different case from the case at 
bar. The court held in that case that it was not error 
for the court to refuse to instruct ‘the jury to finda 
verdict for defendant because there was no evidence 
of the indorsement of the bill to the payee.’ 
The cour said: ‘The bill of exceptions states that 
the plaintiff offered in evidence to the jury the 
following paper writing, purporting to be a bill 
of exchange, acceptance, and protest, which are 
there set forth; no objection to their admis- 
sibility appearing to have been made. The rec- 
ord, as amended, shows the bill of exchange to 
have the name of the drawer, the name of the payee, 
and that of the payee as indorser, all written in the 
same name, appearing to be the name of the same 
person, and all apparently in the same handwriting. 
The acceptance is fully proved, which admits the 
signature of the drawer. It is also shown that, whilst 
the indorsement on the bill was in blank, the defend- 
ant acknowledged the acceptance te be hers. Where 
in addition to these circumstances we have before us 
the whole conversation between the defendant and 
Mr. Marshall, as detailed by him, we are not prepared 
to say there was no evidence to prove the indorse- 
ment of the bill to the payee.’ It will readily be seen 
that in that case the bill of exchange was in evidence 
with the name of the payee, the name of the drawee, 
and tbe payee as indorser, all written upon it. No 
objection had been made as to the indorsement. As 
no such objection had been made, and the indorse- 
ment was in evidence, the jury then had the right to 
compare the signatures.”’ 








JETSAM AND FLOTSAM. 


RIGHT OF A SPECIAL DEPOSITOR TO A PRIORITY. 

It is one of the duties of a trustee ofan express trust 
to keep the trust fund separate and distinct from his 
own personal funds. Bemmerly v. Woodward (1899), 
124 Cal. 568. Where he has mingled the funds and 
thereafter become bankrupt, the early rule in equity 
forced the cestui to come in with the trustee’s general 
creditors on the ground that the identity of the res 
had been lost. Ex parte Dale & Co.(1879), 11 Ch. Diy. 
772 and authorities cited. In order, however, that 
the trustee might not by his own wrong deprive the 
cestui of his priority, equity came to recognize in the 
cestuia new right, an equitable charge inthe mingled 
funds. Knatchbull v. Hallett (1879), 13 Ch. Div. 696, 
708-721; Nat. Bank v. Ins. Co. (1881), 104 U. S. 54, 68- 
70, Buta person who gives another money which by 
the agreement is to be mingled with the other’s per- 
sonal funds bas no intention to create a trust. The 
necessity of an intention to create and maintain a 
separate fund in order to constitutea trust seems to 
have been disregarded in the dictum ofa recent case 
in the federal court. A deposited a check “for collec- 
tion” with the B bank who forwarded to the C bank 
“for collection.”” The C bank collected and remitted 
by its own draft ona New York bank. The C bank 
then became insolvent and by order of its receiver} 
payment on the draft was refused. It was held inter 
alia that the C bank continued under a trust obliga- 
tion to A, although there might be a uniform custom 
among banks to remit the proceeds of checks sent them 
for collection by their own drafts; the intention of the 
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parties being nevertheless that the special depositor 
should not be a mere creditor. Holder v. Western 
German Bank (C. C.A. 6th Circuit, 1905) ,136 Fed. Rep. 
90. If there was no authority to mingle, Knatchbull v. 
Hallett, supra, isin point. If there was such authori- 
ty, the depositor’s preference cannot be based on trust 
principles. Farley v. Turner (1857), 26 L. J. Ch. 710; 
Montagu v. Pac. Bank (1897), 81 Fed. Rep. 602; City 
of St. Louis v. Johnson (U. S. 1879), 5 Dill. 241, pre- 
sent the same confusion, holding that a trust is im- 
pressed on the special deposit, although the facts 
negative any jintention to maintain a separate fund. 
See also Cutler v. Am. Exch. Nat. Bank (1889), 113 
N. Y. 593 and Drovers’ Nat. Bank v. O’Hare (1887), 
119 Ill. 646. Where there is clearly an intention to 
have the funds kept separate special deposit consti- 
tutes a trust. Peak v. Ellicott (1883), 30 Kan. 156. 

In the absence of a statute requiring the recording 
of chattel mortgages, a special preference might be 
found where mingling is authorized on the theory of 
an equitable lien or mortgage, ifthe court could find 
ar agreement to give such security. For equity will 
enforce such an agreement, both as regards assets 
owned by the equitable mortgagor at the time of the 
mortgage (Donald & Co. v. Hewitt (1859), 33 Ala. 
584) and those acquired thereafter. Tailby v. The 
Official Receiver (1888), L. R. 13 App. Cas. 523. Such 
equitable lien is superior to the rights of general 
creditors. Carter v. Holman (1875), 60 Mo. 408, As 
equity, by the equitable mortgage, gives effect to the 
intention of the parties, an oral agreement would be 
as valid as a written agreement, the writing not un- 
der seal being no more efficient than mere words in 
effecting the conveyance of a legal estate. Pomeroy 
Eq., 3rd Ed., § 1235. It might be difficult to satisfy 
the requirement of particular identification (Adams 
vy. Johnson (1866), 41 Miss. 258, 266) but an understand- 
ing that all the funds of the bank should be liable as 
security to the special depositor woulda seem sufti- 
cient. In most states, however, recording statutes 
have abrogated the equitable rule that prior in time 
is prior in equity. Pomeroy Eq., § 1291 n. 3. In 
such states the special depositor who authorizes a 
mingling could not be given a preference on any 
ground, there being no record of the mortgage.—Co- 
lumbia Law Review. 
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1. ACCOUNT STATED—Giving of Note.—One giving a 
note forthe amount shown to be due by an account 
may show thatit was not given in acknowledgment of 
the correctness of the account and in settlement there- 
of.—Kneeland v. Pennell, 96 N. Y. Supp. 403. 

2. ACKNOWLEDGMENTS—Sufliciency.—A certificate of 
acknowledgment, stating that the grantors (naming 
them separately) appeared before the notary and ac- 
knowledged that “he” executed the instrument, etc., 
is bad.—Kane v. Sholars, Tex., 90 S. W. Rep. 937. 

%. ACKNOWLEDGMENTS—Variance Between Signature 
and Acknowledgment.—The fact that the grantorina 
deed is described as ‘“‘Sr.” in the acknowledgment and 
does not add that appendage to his name in signing the 
deed held immaterial.—Kane v. Sholars, Tex., 90 8. W. 
Rep. 937. 

4. ADVERSE POSSESSION — Character of Enclosure.— 
The inclosure of a tract of land with a large quantity of 
other lands in a pasture by means of a small amount of 
fencing, the remainder of the inclosure being by natural 
barriers, such as streams and bayous, is not such an 
actual and visible appropriation of such tract as to 
constitute adverse possession. — Hyde v. McFaddin, 
U.S.C. C. of App, Fifth Circuit, 140 Fed. Rep. 433. 

5. ADVERSE, POssEssiON—Interruption of Possession.— 
The fact that during the time of possession of land 
fences erected by the party in possession are allowed to 
be down for a short time in certain places does not 


“operate to break his possession so as to interrupt the 


running of limitations.—Kane vy. Snolars, Tex., 908. W. 
Rep. 937. 

6. APPEAL AND ERROR—Certiorari. — The appellate 
court cannot, on a motion for certiorari, amend the 
statement of facts agreed to by the parties and approved 
by the trial court.—Williams v. Young, Tex , 90S. W. 
Rep. 940. 

7. APPEAL AND ERROR—Court’s Departure from Rule. 
—Adeparture of the court from the form of arule is 
immaterial wherethe matter is within the court’s dis- 
cretion —/nxn re Logan & Moulds’ Assigned Firm, Pa., 
62 Atl. Rep. 843. 

8 APPEAL AND ERR 'k—Dismissa]. — Where a cause 
has been dismissed on appeal for failare to properly 
certify the record, it will not be reinstated, unless fail- 
ure to file a properly certified transcript was due to some 
cause beyond control of counse) representing appellant. 
—Porterv Ewing, Fla., 39 80. Rep. 93. 

9. APPEAL AND ERROR—Entry of a Judgment Nunc 
Pro Tunc.—A party has the right to prosecute an appeal 
within the statutory period after the entry of a judg- 
ment nunc protunc.—S. W. Sluy den & Co vy. Palmo, Tex., 
998 W. Rep. 908. 

10 APPEAL AND ERrOR—Leading (Questions.—A party 
is not injured by an answer to a leading question where 
the witness has already testified without objection or 
prompting by counsel to the fact elicited by the ques- 
tion.-— McUaffery v. St. Louis & M. R BR. Co., Mo., 90 8. W. 
Rep. 816. 

ll. APPEAR AND EkkOR—Ruling on Demurrer. — A 
journal entry, as shown by the record, that tothe order 
and ruling of the court and sustaining said demurrer 
the plaintiff at the time excepted, is sufficient to save 
the errors complained of. — Williamson v. Williamson, 
Okl1., 83 Pac. Rep 718. 

12. APPEAL AND ERROR — Will Contest an Action at 
Law.—Under the laws of Missouri. a will contest isan 
action atlaw, andthe sapreme court wil! not hear con- 
flicting evidence to determine whether the jury found 
against the weight of evidence.—Sayre v. Trustees of 
Princeton University, Mo., 906 W. Rep. 787. 

13. ASSIGNMENT FOR BENEFIT OF CREDITORS.--Deed 
of Trust.—Complaint in a suit by trustees in a deed for 
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the benefit of creditors held to show that the creditors 
were parties to an action in which the conditions of the 
deed were modified, and bound thereby.—McDougal v. 
Fuller, Cal., 83 Pac. Rep. 701. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS—Setting 
Aside Final Settlement.—An error in the settlement of 
the accounts of trustees in a deed forthe benefit of 
creditors whereby a creditor is deprived of less than $12 
held not sufficient to set aside the judgment.—McDougal 
y. Fuller, Cal. , 83 Pac. Rep. 701. 

15. BaIL—Appeal. — The condition of a physician’s 
tamily and patients held not entitled to consideration 
on an application for bail pending appeal from his con- 
viction for grand larceny.—Winegarden vy. State, Miss., 
39 So. Rep. 10138. 

16. BANKRUPTCY—Commissions of Referee. — Where 
mortgaged property of a bankrupt did not come into 
possession of his trustee nor of the bankruptcy court, 
andthe mortgagee aid not come into such court, but 
foreclosed in a state court, the referee is not entitled to 
comm ssions on the value of such property.—Jn re lowa 
Falls Mfg.Co.,U.S D.C., N. D. lowa, 140 Fed. Rep. 527. 

17. BANKRUPTCY—Exemptions. — The personal prop- 
erty exemption allowed to a debtor by the law of North 
Carolina cannot be claimed by a bankrupt out of a stock 
of goods which he. obtained by fraud by falsely repre- 
senting himself as agent. — Jn re Woollcott, U.S. v. C., 
EK. D. N. Car., 140 Fed. Rep. 460. 

is. BANKRUPTCY — Prior Attichments and Garnish- 
ments.—Proceedings in bankruptcy do not affect the 
lien of attachments or garnishments acquired more 
than four months preceding the bankruptcy. — Bloch 
Bros. v. Moore, Ala., 39 So. Rep. 1025. 

19. BENEFIT SOCIETIES — Action on Certificate—In 
action on mutual benefit certificate, evidence held .ad- 
missible to show that one assessment was sufficient to 
raise amount called for by the certificate.—Sovereign 
Camp, Woodmen of the World vy. Carrington, Tex., 90 
S. W. Rep. 921. 

20. BILLS AND NOTES—Sufticiency of Certificate of 
Protest.—A notary’s Certificate of protest for nonpay- 
ment of a note payable at a bank held, under Code Civ. 
Proc. § 923, to show that it was presented during bank- 
ing hours.—Schlesinger v. Schultz, 96 N. Y. Supp. 383. 

21. BOUNDARIES—Corner Calls.—A_ corner called forin 
a deed will, if identified, be accorded the weight and 
dignity of a marked line, and will control a call for 
distances.—Gocdson vy. Fitzgerald, Tex..90S. W. Rep. 
SYS, 

22. CARRIERS—Pleadings in Personal Injury Case.— 
Where the petition charged the place of the accident at 
or near the intersection of certain streets, evidence 
showing the place reasonably within the zone specified 
was not materially variant.—McCaffery v. St. Louis & 
M. R. R. Co., Mo., 90S. W. Rep. 816. 

23, CONSTITUTIONAL LAW — Powers of State Legisla- 
lature.—A state legislature, when not restrained by 
state or federal constitution, may make the law and pro- 
vide remedies for its enforcement. — Ex parte Allison, 
Tex ,90S. W. Rep. 870. 

24. CONSTITUTIONAL LAW —Statutes Regulating Hunt- 
ing.—Acts 1904, p. 167, No. 128, relative to hunting by 
nonresidents, and Acts of 1896, p. 74, No. 94, as amended 
by Acts 1898, p. 84, No. 108, relative to hunting in general, 
held not to infringe the equality clause of Const. U.S. 
Amend. 14.—State v. Niles, Vt., 62 Atl. Rep. 795. 

25. CONTRACTS—Railroad Constructions.—A contrac- 
tor for railroad construction work can impeach the 
estimate of the company’s chief engineer, made final 
and conclusive by the contract, only by showing fraud 
and collusion, or other bad faith equivalent to fraud.— 
Fruin-Bambrick Const. Co. v. Ft. Smith & W. R. Co., 
U 8.C.C., W. D. Ark., 140 Fed. Rep. 465. 

26. CONTRACTS — Sale of Schoo] Lands. —A sale of 
school lands held executory prior to payment of the 
price authorizing the commissioner’s court to reduce the 
rate of interest on the purchaser’s obligation. — Delta 
County v. Blackburn, Tex., 90 8. W. Rep. 902. 





27. CONTRACTS — Specific Performance. — A contract 
between a railroad and a salt company construed, and 
held not to require delivery to the railroad for transpor- 
tation a certain percentage of the salt company’s ton- 
nage as it accrued.—Lone Star Salt Co. v. Texas Short 
Line Ry. Co., Tex., 90 S. W. Rep. 863. 

28. CONTRACTS—Waiver. — A written contract may be 
waived, and the waiver may be established by express 
direction or by acts manifesting an intent not to claim 
the supposed advantage.—Hilton v. Hanson, Me., 62 Atl. 
Rep. 797. 

29. CORPORATIONS—Liability of Stockholders for Unpaid 
Subscriptions.—In an action by a creditor of a corpora- 
tion to recover unpaid subscriptions to stock, held that 
there was no basis for the;contention that plaintiff might 
have enforced payment out of the property of the cor- 
porution.—Meyer vy. Ruby-Trust Min. & Mill. Co., Mo., 
90S. W. Rep. 821. 

30. CORPORATIONS—Venue in an Action Against. —A 
corporation may be sued for deceit in the county in 
which the false representations were made, though its 
office and agents are in another county.—Western Cot- 
tage, Piano & Organ Co. v. Griffin, Tex., 90 S. W. Rep. 
884. 

31. CRIMINAL EVIDENCE — Scope of Evidence in Re- 
buttal.—Where a witness’ testimony in chief related to 
certain conversations which it was claimed she had with 
certain of defendant’s witnesses, the state was entitled 
to have her testify in rebuttal that she made no such 
statements to defendant’s witnesses as testified to by 
them —State v. Dilts, Mo.,90 8. W. Rep. 782. 

32. CRIMINAL EVIDENCE—Showing Previous Arrest of © 
Other Persons.—The previous arrest of another person 
than defendant on suspicion of having committed the 
crime is inadmissible on the issue of defendant’s guilt.— 
People v. Gray, Cal., 85 Pac. Rep. 707. 

33. CRIMINAL LAW — Aflidavit for Continuance.—An 
affidavit for a continuance failing to allege that accused 
was unable to prove the facts by other witnesses, as 
readily obtainable, and that the application was not 
made for vexation or delay, held fatally defective.—State 
v. Bond, Mo., 90 S. W. Rep. 830. 

#4. CRIMINAL LAw-- Declarations of Accomplices.— 
In a prosecution for rape, the prosecution may prove 
the declaration and acts of a woman, made in defend- 
ant’s absence, before proving the conspiracy to rape the 
prosecutrix, where the proof is afterwards made.—State 
v. Miller, Mo., 90 S. W. Rep. 767. 

45. CRIMINAL Law—Effect of Intoxication. — Where a 
person resolvesto commit a crime, and then drinks to 
intoxication and commits the same, the fact of intoxica- 
tion cannot lessen the degree of the offense.—State v. 
Truitt, Del ,62 Atl. Rep. 790. 

36. CRIMINAL TRIAL—Admissions by Defendant.—In a 
prosecution for seduction, voluntary statements made 
after the act by defendant to prosecutrix’ brother, in 
which the former said that he was going to marry prose- 
cutrix, were admissible.—Whatley v. State, Ala., 39 So. 
Rep. 1014. 

87. CRIMINAL TRIAL—DBill of Exceptions.—Ir. presecu- 
tion for homicide, to render available on appeal objec- 
tion to admission of statement of accused, statement of 
facts in vill of exceptions should show that there was no 
allusion to deceased.—Lucas Vv. State, Tex., 90 8. W. Rep. 
880. 

38. CRIMINAL TRIAL—Continuance.—A continuance in 
a criminal case is properly refused where the testimony 
for which the continuance is asked is immaterial for the 
defense of the applicant.—Woodrich vy. State, Tex., 90 
S. W. Rep. 882. 

349. CRIMINAL TRIAL—Failture to Request Instructions. 
—Where accused pleaded not guilty, he was not entitled 
to object to the court’s omissionto charge on al.bi in the 
absence of a request for such instructions and an excep- 
tion to the court’s failure soto churge.—State v. Bond, 
Mo., 90 8S. W. Rep. 830. 


40. CRIMINAL TRIAL—Instructions.—A charge requir- 
ing the state to prove “every element necessary to con- 
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stitute the offense” was properly refused, in that it left 
to the jury the determiuation of the elements of the of- 
fense.— Whatley v. State, Ala., 39 So. Rep. 1014. 

41. CRIMINAL TRIAL — Instruction as to Reasonable 
Doubt.—A charge, in a criminal case, that a reasonable 
doubt is a doubt growing out of the evidence, for which 
the jury may assign a reason, is, if bad, favorable to de- 
fendant.— Whatley v. State, Ala., 39So0. Rep. 1014. 

42, CRIMINAL TRIAL—Instruction on Confession.—That 
accused on a prosecution for theft contravened the con- 
fession made by him to the taking did not require an in- 
struction that, if he did not admit the taking, the con- 
fession should be disregarded.—Whitehead v. State, 
Tex., 90S. W. Rep. 876. 


43. CRIMINAL TRIAL—ObDjections not Made Below.— 


Appellant could not complain of the manner in which 
talesinen were sworn, where he made no objection at the 
time of the oath was administered, and made no motion 
to require the jurors to be resworn and re-examined.— 
Preston v. State, Tenn., 90S. W. Rep. 856. 

44. DAMAGES—Evidence as to Previous Sickness.—In 
an action for injuries on defendant’s railroad track, evi- 
dence that sometime prior thereto plaintiff had been 
seriously ill and that a priest had been sent for held in- 
admissible.—Houston & T.C. R.Co v. O'Donnell, Tex., 
90S. W. Rep. 886. 

45. DAMAGES—Injury to Land.—In an action for breach 
of an agreement not to pasture certain land when the 
weather was wet, measure of damages held, under the 
petition, to be the difference in the market value of the 
land immediately before and immediately after the acts 
complained of.—Nuckolls v. Powell, Tex., 90 S. W. Rep. 
933. 

46. DAMAGES—Injury to Real Property.—The measure 
of damages for permanent injury to real estate is the re- 
sulting depreciation in the value of the property.— 
Rabe v. Shoenberger Coal Co., Pa., 62 Atl. Rep. 854. 

47. DEDICATION — What Constitutes.—In dedicating 
property for a public use, no particular formality is 
necessary, and the dedication may be made either with 
or without a writing.—Terrell v. Hart, Ky., 908. W. Rep. 
953. 

48. DEEDs—Power of Attorney.—A deed with special 
warranty executed by an attorney in fact is effectual to 
convey title, although the power only authorizes the at- 
torney to execute a quitelaim.— Kane v. Sholars, Tex., 90 
S. W. Rep. 937. 


49, DIVORCE—Division of Property.—In a suit for di- 
vorce,a decree awarding to the wife certain property to 
which s‘:e was entitled under a conveyance between the 
parties held proper, though she was not entitled to a 
divorce.—Healey v. Healey, Ark., 90S. W. Rep. 845. 

50. DEPOSITS IN COURT—Disposition.—Where a ver- 
dict sustains a plea of tender, the money in the hands of 
the ceurt, deposited pursuast to the tender, becomes 
the property of plaintiff.—Birmingham Paint & Koofing 
Co. v. Crampton & Tharpe, Ala., 39 So. Rep. 1020. 

51. DOWER—Assignment.—Widow, by consent to ad- 
ministration of trust by the court, held not to have 
waived her right to have dower assigned.—Shipley v. 
Mercantile Trust & Deposit Co., Md., 62 Atl. Rep. 814. 

52. ELECTIONS —Ineligibility of Candidate.—A mi- 
nority candidate, receiving less than one-fourth of the 
votes cast at an election, held not entitled to claim the 
election because of alleged irregularities therein. — 
Shines v. Hamilton, Miss., 39 So. Rep. 1008. 


58. EQquiry—Multifarious Bill.—A bill to enjoin the 
further prosecution of two actions at law against the 
complainant, which involve the same indivisible subject- 
matter, is not multifarious because the claims of the two 
plaintiffs in said actions are separate and distinct.—South 
Penn. Oil Co. v. Calf Creek Oil & Gas Co .U.S C. C., N. 
D W. Va., 140 Fed. Rep. 507. 

54. Escrows—Action Against Depositories.—Holder 
of option for the purchase of certain land, being in de- 
fault, held not entitled to enforce a delivery of the deed 
either against the vendors or a depository of the deed in 





escrow.—White v. Bank of Hanford, Cal., 83 Pac. Rep. 
698. 

55. ESTOPPEL—Authority of Agent.—A principal’s si- 
lence held not to have estopped him to deny liability for 
installments of rent already accrued under contract 
made by the agent in excess of his anthority.—St. Louis 
Gunning Advertising Co. v. Wanamaker & Brown, Mo., 
90S. W. Rep. 737. 

56. ESTOPPEL — Judicial Proceedings. — Where one 
caused a claim against a decedent to be allowed asa 
partnership debt, he was estopped from thereafter 
claiming that it was not such, but rather the individual 
debt of the deceased partner.—Ault v. Bradley, Mo , 90 
8S. W. Rep. 775. 

57. EVIDENCE—Boundaries —A conflict between 4 Call 
of a deed for distance and acall for a railroad right of 
way may be explained to show the real intent of the 
parties, and the deed may be enforced accordingly.— 
Couch v. Texas & P. Ry. Co., Tex., 90S. W. Rep. 860. 

58. EVIDENCE—Physical Condition.—In an action for 
injuries, it was proper to admit the testimony of a non- 
expert witness that plaintiff did not appear ‘‘to be 50 per 
cent. as good a man” as he was before the accident.—St. 
Louis & 8S. F. R. Co. v. Smith, Tex., 908. W. Rep. 926 

59. EVIDENCE—Previous Good Reputation of Defend- 
ant.—Where evidence of accused’s previous good repu- 
tation is introduced, the court should charge the jury to 
consider the same in determining defendant’s guilt but 
should not acquit him by reason thereof if from all the 
evidence they believe beyond a reasonable doubt that 
he was guilty of the offense charged.— State v. Wertz, 
Mo., 90 8. W. Rep. 838. 


60. EVIDENCE—Weight of Expert Opinion. — Expert 
opinion evidence as to the value of property before and 
after a change in a street grade held merely advisory, 
and not binding on the jury.—Widman Inv. Co. v. City 
of St. Joseph, Mo., 90 8S. W. Rep. 763. 


61. FALSE PRETENSES—Indictment and Variance.— 
Where defendant was charged with obtaining by false 
pretenses $1,800 ‘“‘current money,” proof of obtaining 
the money by means of a check held not a fatal vari- 
ance.—Schaumloeffel v. State, Md., 62 Atl. Rep. 803. 


62. FIRE INSURANCK—Additional Insurance.—Verbal 
consent of an agent to additional insurance waives a 
provision of the policy that it shall be void :f additional 
insurance is obtained without the insurer’s consent.— 
Gorton v. Milwaukee Mechanics’ Ins. Co.,Mo., 90 &. W. 
Rep. 747. 

63. FIRE INSURANCY¥—RKight to Endorse Policy —Under 
the constitution and by-laws of a mutual) fire insurance 
company, its secretary held authorized to indorse on a 
policy a clause making a loss payable to a mortgagee.— 
Adams v. Farmers’ Mut. Fire Ins. Co., Mo., 90S. W. Rep. 
747. 

64. FRAUDS, STATUTE OF—Debt of Another.—A con- 
tract to guaranty the payment of a mortgage debt in 
consideration of one not the equitable owner of the 
mortgage forbearing to sue held within the statute of 
frauds.—Commonwealth Bank of Baltimore v. Kirkland, 
Md., 62 Atl. Rep. 799. 

65. FRAUDS, STATUTE OF—Modification of Contract.— 
Where a county conveyed school lands to defendant, 
taking his obligation for the price, a subsequent written 
contract reducitig such interest held not within the stat- 
ute of frauds.—Nelta County y. Blackburn, Tex., 90 8. 
W. Rep. 902. : 

66. FRAUDULENT CONVEYANCES—Husband and Wife. 
—A wife held not entitled to enforce against her hus- 
band, to the p. ejudice of ::is creditors, her equity, based 
on his having used her money.—Long vy. Deposit Bank, 
Ky., 90S. W. Rep. 961. 

67. GUARDIAN AND WARD—Liability of Guardian for 
Interest.—The statute, making guardians liable for in- 
terest at the rate of 10 per cent. for failure to lend money 
of wards in their hands when they can do so with proper 
diligence, does not apply to money which it is the duty 
ofa guardian to deliver to his ward immediately on 
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settlement of the guardianship, as provided by Rev. St. 
1895, art. 2764.—Logan v. Gay, Tex., 90 S. W. Rep. 861. 

68. HABEAS CuRPUsS—Grounds of Writ. — A federal 
court has no power to inquire into the legality of the 
detention of a state prisoner, on a writ of habeas cor- 
pus, on the ground that it, is in violation of the state 
constitution.—Ez parte Brown, U. 8. D.C., E. D. N. Car., 
140 Fed. Rep. 461. 

69. HIGHWAYS — Collision Between Travelers.—A 
traveler on a highway injured in a collision with the 
vehicle of another traveler can recover if the injuries 
resulted directly from the want of ordinary care on 
the part of the latter.—Standard Oil Co. v. Hartman, 
Md., 62 Atl. Rep. 805. 

70. HOMICIDE —Description of Assailant. — A descrip- 
tion of the assailant, giver to the authorities by a wit- 
ness as the description given the witness by deceased, 
was inadmissible for any purpose other than in im 


peachment of the witness. — People v. Gray, Cal., 83 
Pac. Rep. 707. 
71. HOMICIDE — Participation in Quarrel. — One who 


participated with another iv bringing about a difficulty, 
and who is equally in the wrong with the latter, cannot 
act in the defense of the latter.—Woodrich v. State, Tex., 
90 8. W. Rep. 882. 

72. HOMICIDE—Provocation. — Where defendant at- 
tacked deceased on the latter’s premises, deceased’s act 
in going for a gun did not justify defendant in killirg 
deceased, unless deferdant abandoned the difiiculty.— 
Velvin v. State, Ark.,90 8S. W. Rep. 851. 

73. HOMICIDE—Threats of Deceased.—The laying ofa 
foundation for proof of threats on a trial for homicide is 
not required, where the purpose of the cvidence is to 
rebut inference of malice .—State v. Stockett, La., 39 So. 
Rep. 1000. 

74. HUSBAND AND WIFE — Property Rights.—A wife 
held entitled in equity to recover from her husband a 
note transferred by her to him under a void contract.— 
Johnson v. Johnson’s Committee, Ky ,908. W. Rep. 964. 

75. INDICTMENT AND INFORMATION—Definiteness.—An 
indictment must be sufficiently definite to give defend- 
ant notice of the particular crime charged, and the na- 
ture thereof, and identify the offense, so that the judg- 
ment could be subsequently relied on as a former con- 
viction or acquittal. — State v. Witherspoon, Tenn., 90 
S. W. Rep: 852. 

76. INTEREST — Consideration for Reduction. — Sur- 
render of a debtor’s right to extinguish the debt at once, 
and his agreement to pay interest thereafter, held a 
sufficient consideration for the creditor’s agreement to 
reduce the rate of interest.—Delta County v. Blackburn, 
Tex., 908. W. Rep. 902. 

77. INTOXICATING Liquors — License Bond. — Bound 
filed with petition for liquor license held not to defeat 
the application because space for proposed sureties’ 
names is not filled in. — /n re Matthew, Pa.,62 Atl. Rep. 
837. 

78. INTOXICATING LIQUORS—Sufficiency of Indictment 
for Lllegal Sale.—It is not necessary, in prosecutions for 
a violation of the dramshop iaw, that the indictment 
should give the names of the persons to whom the liquor 
was sold.—State v. Heibel, Mo., 90S. W. Rep. 758. 

79 JUDGMENT—Effect of Minority of One Party De- 
fendant.—The finality of a judgment held not open to 
question on the ground }hat the verdict did not dispose 
of the plea of minority of one of the defendants.—S. W. 
Slayden & Co. v. Palmo, Tex., 908. W. Rep. 908. 

80. JUDGMENT — Setting Aside. — Where a defendant 
waives service of summons, and has opportunity to de- 
fend, but neglects to appear, such negligence is no 
ground for setting aside the judgment under Wilson’s 
Rev. & Ann. St. 1903, § 4760.—Williamson v. Williamson, 
Ok1., 83 Pac. Rep. 718. 

81. JuRY—Validity of Oath of Talesmen.—Mere formali- 
ties are not essential to the validity of the oath adminis- 
tered to talesmen, and if there is a substantial com- 
pliance with the statute, itis sufficient.—Preston v. State, 
Tenn., 90 S. W. Rep. 856. 





82. LANDLORD AND TENANT—Leases.— Where a tenant 
was evicted before the expiratior of his original term, 
it was no defense to his action for breach of covenant 
that he had not elected to take for an additional term 
provided in the lease.—Duker’s Adm’r v. Kaelin, Ky., 
90 8. W. Rep. 959. 

83. LIBEL AND SLANDER—Persons Liable.—Every per- 
son who requests, procures, or asks another to publish 
a libel is answerable as though he {published it himself. 
—Noyes v. Thorpe, N. H., 62 Atl. Rep. 787. 

84. MASTER AND SERVANT — Fellow Servants. — A 
servant of an independent contractor of defendant held 
not a mere licensee in defendant’s mine at the time he 
was injured, but a person in the mine as of right.—Look - 
out Mountain Iron Co. v. Lea, Ala., 39 So. Rep. 1017. 

85. MANDAMUS — Right to Vote. — Where a board of 
election inspectors wrongfully denied an elector the 
right to vote, on the ground that another had voted in 
his name, his remedy was mandamus.—People v. Doe, 
96 N. Y. Supp. 389. 

86. MINES AND MINERALS—KEssential Elements of a 
Vein.—The essential elements of a vein are mineral or 
mineral-bearing rock and boundaries.—Grand Central 
Min. Co. v. Mammoth Min. Co., Utah, 83 Pac. Rep. 648. 

87. MINES AND MINERALS—Fissure Vein. — What val- 
ues the filling or material of a fissure should contain to 
constitute a vein depends on the characteristics of the 
country in which the vein claimed to exist is located.— 
Grand Central Min. Co. v. Maminoth Min. Co., Utah, 
83 Pac. Rep. 648. 

88. MINES AND MINERALS — Sedimentary Rock. — The 
mere fact that sedimentary rock is broken and crushed 
held not to make such material a vein, nor an apex of a 
vein.—Grand Central Min. Co. v. Mammoth Min. Co., 
Utah, 83 Pac. Rep. 648. 

89. MORTGAGES—Effect on Fire Policy.—An uprecorded 
mortgage is an incumbrance within a fire policy making 
it void in case of an incumbrance by mortgage.—Rhea 
v. Planters’ Mut. Ins. Co., Ark., 90S. W. Rep. 850. 

90. MORTGAGES—Suit to Set Aside Foreclosure Sale.— 
On application in equity to set aside a sale on fore- 
closure, evidence held to show unfairness, which, 
coupled with the inadequate price, requires that the sale 
should be set aside.—Macfarlane v. Macfarlane, Fla., 39 
So. Rep. 995. 

91. MORTGAGES — Use of Property by Grantees.— 
Grantees of property occupying under an agreement to 
hold it until a sale could be made and a certain debt due 
them paid held not liaple for rent during their occu- 
pancy.—Robinson v. Gassoway, Ala., 39 So. Rep. 1023. 

92. MUNICIPAL CORPORATIONS — Boundaries. — It is the 
daty of the promoters for the incorporation of a city to 
fix its limits, so as not to include an unreasonable 
amount of pasture, agricultural, and wood land there- 
in.—State v. Larkin, Tex., 90S. W. Rep. 912. 

93. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
A traveler on a street who has knowledge of obstruc- 
tions must take due precaution to avoid injury.—Green 
v. Council of Newark, Del., 62 Atl. Rep. 792. 

94. MUNICIPAL CORPORATIONS — Extension of Street 
Through Private Property. — Where a city extends a 
street through private property which has not been 
dedicated to the city for that purpose, and has it graded 
and graveled without any authority, it is liable for the 
cost of the improvement.—Terrell v. Hart, Ky.,90 8. W. 
Rep. 953. 

95. MUNICIPAL CORPORATIONS — Punishing {for Viola- 
tion of Ordinances.—A provision in a municipal charter, 
which authorizes punishment for offenses against the 
ordinances of the city by confinement of the offender in 
the chain gang of the county, held unconstitutional.— 
Pearson v. Wimbish, Ga., 52 S. E. Rep. 751. 

96. NEGLIGENCE—Defective Building.—An independ- 
ent contractor held not liable for injuries to a third per- 
son after the contractor has completed his work, though 
the injury results from the contractor’s failure to prop- 
erly carry out his contract. — Young vy. Smith & Kelly 
Co., Ga., 52 S. E. Rep. 765. 
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97. NEGLIGENCE — Operators of Bathing Resort. — 
Operators of a bathing resort held guilty of such negli- 
gence in failing to send assistance to a bather as render- 
ed them liable for damages for the bather’s death by 
drowning.—Larkin v. Saltair Beach Co., Utah, 83 Pac. 
Rep. 686. 

93. OFFICERS—Action on Official Bond. — To entitle 
plaintiff to recover in an action on an official bond he 
must allege and show defaults withinjthe condition of 
the bond.—Aultman Taylor Machinery Co. v. Burchett, 
Okl , 84 Pac. Rep. 719. 

99. PARTNERSHIv—Misappropriation of TrustjFunds. — 
The liability assumed by a limited partnership held to 
include a general puartnership’s liability for wrongfully 
aiding a trustee to misappropriate trust funds. — Safe 
Deposit & Trust Co. v. Cahn, Md., 62 Atl. Rep. 819. 

100. PARTNERSHIP—Rights of Creditors. — Partnership 
creditors have an exclusive claim upon the partnership 
assets When the same are administered, and individual 
creditors have the exclusive right to have their debts 
first satisfied out of the individual property of partners. 
—Ault v. Bradley, Mo., 90S. W. Rep. 775. 

101. PLEADING—Several Defendants.—Wherejfseveral 
persons are named as defendants, the complaint}must 
contain allegations sufticient te charge them jointly.— 
Kruger v. St. Joe Lumber Co., Idaho, 8% Pac. Rep. 695. 

102. PLEDGEs—Bond Subscriptions.—The liability of a 
subscriber to a syndicate agreement underwriting an 
issue of bonds by a corporation to an assignee of such 
agreement, to which it was pledged as collateral, as per- 
mitted by its terms, held not affected by the subsequent 
insolvency of the company.—Eastern Tube Co, v. tar- 
rison, U. 8. C. C., E. D Pa., 140 Fed. Rep. 519. 

102. PRINCIPAL AND AGENT—Authority of Agent.—A 
principal held bound by the agent’s contract for adver- 
tising, if it was reasonable in amount and necessary.— 
St. Louis Ganning Advertising Co. v. Wanamaker & 
Brown, Mo., 90 8. W. Rep. 787. 

104. PRINCIPAL AND AGENT—Sale of Stock. — That a 
buyer of stock for a third person knew thatit was turned 
over to a company of which the third person was mana- 
ger held not inconsistent with the right of the buyer to 
look to the third person for the price. — Martin vy. Ken- 
vedy, Ky., 90 8. W. Rep. 975. 

105. RAILROADS—Explosion of Torpedo. — A railroad 
company is liable for injuries to a pedestrian by explo- 
sion of a torpedo placed on a rail near a highway. — LI- 
lincis Cent. R. Co. v. Schultz, Miss , 39So. Rep. 1005. 


106. RAILROADS—Injury to Pedestrian at Crossing.— 
Arailway company held not lable fur the death of a pe- 
destrian, though negligent, where the pedestrian 
was negligent.—Green v. Missouri Pac. Ry. Co., Mo., 90 
S. W. Rep. 805. 

107. RAILROADS—Injury to Person on Track.—W here, 
in an action for injuries to a pedestrian walking by the 
side of a railroad track, plaintift was not a trespasser on 
the right of way, it was immaterial as to where he 
walked.—Houston & T.C. R. Co. v. O'Donnell, Tex., 90 
S. W. Rep. 886. 

108. RAILROADS—Willful Injury.—"Vhere servant wan- 
tonly injured plaintiff on railroad track, contributory 
negligence of plaintiff held no defense.—Vicksburg, S. & 
P. Ry. Co. v. Barmore, Miss., 39 So. Rep. 1013. 

10¥. REPLEVIN — Fraudulent Transfer. — In replevin 
against an officer who justifies under an attachment 
against a third person on account of the fraudulent 
transfer by him to plaintiff, the relation of debtor and 
creditor must exist between the attachment plaintiffs 
and the fraudulent grantor.—Dunn y. Overton, Okla., 83 
Pac. Rep. 715. 

110. SPECIFIC PERTORMANCE—Contracts.—That a spe- 
cific performance will require the constant superintend- 
ence by the court of the execution of a contract is sufli- 
cient reason for denying the relief.—Lone Star Salt Co. 
v. Texas Short Line Ry. Co., Tex., 90 S. W. Rep. 863. 

lll. SUBROGATION—Deed of Trust.—Holders of a sec- 
ond deed of trust on certain land held not entitled to 





enforce the same against purchasers under a senior lien 
without effering to pay such lien. — Ramoneda Bros. v. 
Loggins, Miss., 39 So. Rep. 1007. 

112. TELEGRAPHS AND TELEPHONES — Contributory 
Negligence.—Whether a person, riding on a wagon, 
whose feet came in contact wiih a telephone pole at the 
s.de of the highway, was guilty of contributory negli- 
gence, held for the jury.—Little v. Central District & 
Printing Telegraph Co., Pa., 62 Atl. Rep. 848. 

113. TENDE«—To Whom Made.—A superintendent and 
manager of a company held a person on whom a tender 
in settlement of a claim infavor of the company might 
be made.—Birmingham Paint & Roofing Co. v. Cramp- 
ton & Tharpe, Ala., 39 So. Rep. :020. 

114. T1ME—Calendar Months.—A calendar month is not 
one of any given number of days throughout the entire 
year, but varies in length according to the Gregorian 
caulendar.—/n re Gregg’s Estate, Pa., 62 Atl. Rep. 856. 

115. TRESPass—Inpjuries to Trees.—In an action for in- 
juries to plaintitt’s trees, the question asto whether cer- 
tain trees, which plaintiff alleged two years before an- 
other had damaged, were of the value of $2,000, as then 
claimed, held inadmissible.—Western Union Telegraph 
Co. v. Ring, Md., 62 Atl. Rep. 801. 

116. TRusts—Misappropriation of Funds.—A person 
abetting a defaulting trustee becomes by participation 
in the breach of trust a trustee, and amenable to the 
jurisdiction of a court of equity in asuit by a substituted 
trustee,—Safe lveposit & Trust Co. v. Cahn, Md., 62 Atl. 
Rep. Sly. 

117. TRusts—Supervision of Court.—Where a court of 
equity assumes jurisdiction of a trust, the trustees must 
secure its sanction for their acts. — Gottschalk v. Mer- 
cantile Trast & Deposit Co., Md., 62 Atl. Rep. 810. 


118. WATERS AND WATER COURSES—Regulating Water 
Compapny’s Use of Street.—A borough ordinance requir- 
ing a water company to apply for permission to lay 
mains in the streets to the town council is a reasonable 
regulation.—Beaver Valley Water Co. v. Conway Bor- 
ough, Pa., 62 Atl. Rep. 844. 


119. WATERS AND WATER CoURSES—Right to Seepage 
Water.—A person claiming aright to water as seepage 
water, under Sess. Laws 1589, p. 215, § 1, has the burden 
of proving that the water claimed is seepage water, and 
the quantity thereof.—La Jara Creamery and Live Stock 
Ass'n v. Hansen, Colo., 83 Pac. Rep. 644. 

12). WILLS—Construction .—Declarations of testator as 
tothe meaning of the words used in his will are inad- 
missibie on the issue of the proper construction of the 
will.—Shipley v. Mercantile Trust & Deposit Co., Md., 62 
Atl. Rep. S14. 

121. WILLS—Rules of Construction.—In construing a 
will, the words and expressions used are to be taken in 
their ordinary grammatical sense, unless such sense is 
modified by the context.—Shipley v. Mercantile Trust & 
veposit Co., Md., 62 Atl. Rep. 814. 

122. WITNESSES — Impeachment. — Arrest of another 
person prior to defendant’s arrest on a description given 
by a witness held notadimuissible in impeachment of the 
witness.—People v. Gray, Cal.,83 Pac. Rep. 707. 

123. WITNESSES—Impeachment.—Witness for plaintiff 
may testify to conversation for purpose of contradict- 
ing a son of plaintiff, one of the parties defendant.— Wel- 
ler v. Weller, Pa.,62 Atl. Rep. 859. 

124. WITNESSES-+-Redirect Examination.—A conviction 
will not be reversed for sustaining the state’s objection 
to questions asked of defendant upon redirect examina- 
tion which sought nothing in rebuttal of what was 
brought out on cross-examination. — Whatley v. State, 
Ala., 89 So. Rep. 1014. 

125. WiTNESSES—Refreshing Memory.—Where a wit- 
nsss gives testimony different from his statements made 
before going on the stand, the party calling him may, to 
refresh his memory, ask him if he did not make such 
prior statements, and, if he denies, may prove such state- 
ments.—Dallas Consol. Electric St. Ry. Co. v. McAllister, 
Tex., 90 S. W. Rep. 933. 
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